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We write to provide guidance on an important development last week in Florida’s appellate
courts affecting the right to bear arms. In McDaniels v. State, the First District Court of
Appeal struck down Florida’s ban on open carry (Section 790.053, Florida Statutes), finding
that “law-abiding, adult citizens” have a right to carry “firearm[s] openly in public’ under the
Second Amendment. Op. 1. The court’s decision is attached.

The defendant in McDaniels carried a sidearm in a holster tucked in his pants, but the gun
was uncovered and visible. Op. 2. Importantly, he was a law-abiding citizen and did not
“threaten[]” or otherwise menace “anyone” with the gun. Id. His actions were peaceful and
orderly. Id. When authorities charged him with violating Section 790.053, he moved to dis-
miss, asserting that the law is incompatible with the Second Amendment. The trial court
rejected that argument, but the First District reversed. It held that Section 790.053 violates
the Second Amendment under NYSRPA v. Bruen, 597 U.S. 1 (2022) and United States v.
Rahimi, 602 U.S. 681 (2024) because it is inconsistent with the “Nation’s historical tradition
of firearm regulation.” Op. 11-12. The court concluded that “open carry was the default mode
of bearing arms” during the relevant founding period. Op. 16. We believe the McDaniels
decision correctly applied Second Amendment law as enunciated in Bruen.

Because no other appellate court has considered the constitutionality of Section 790.053 un-
der Bruen and Rahimi, the First District’s decision is binding on all Florida’s trial courts. See
Pardo v. State, 596 So. 2d 665, 666 (Fla. 1992). Effectively, the McDaniels decision is now
the law of the State.! Because no Florida court will any longer be empowered to convict a

1 “IFlinality of an appellate opinion and its effective date are distinct concepts and the effective
date of an appellate decision is the date appearing on the face of the decision, even though most deci-
sions do not become final until after the time has expired for filing a motion for rehearing.” See Kraay
v. State, 148 So. 3d 789, 790 n.1 (Fla. 1st Dist. Ct. App. 2014) (cleaned up). This office will not file any
post-decision motion authorized by rule. Fla. R. App. P. 9.330. The judges of the First District Court
of Appeal may, however, call for en banc rehearing by Thursday, September 25. Fla. R. App. P. 9.331.
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defendant for violating Section 790.053(1), prudence counsels that prosecutors and law en-
forcement personnel should likewise refrain from arresting or prosecuting law-abiding citi-
zens carrying a firearm in a manner that is visible to others. Similarly, consistent with this
decision, my office moving forward will no longer defend convictions and prosecutions under
Section 790.053(1) in cases like Mr. McDaniels’.

The McDaniels decision does not, however, prevent law enforcement from continuing to police
those who “exhibit [firearms] in a rude, careless, angry, or threatening manner” in pub-
lic. § 790.10, Fla. Stat. And nothing in the decision permits individuals to menace others
with firearms in public, nor does it undermine the State’s authority to prohibit felons from
possessing firearms.

Additionally, the Court’s decision neither considered nor implicated Florida’s law listing cer-
tain locations where the carrying of a firearm—open or concealed—may be unauthorized. See
§ 790.06(12)(a), Fla. Stat. The same holds true for private property owners, who maintain
the long-standing legal prerogative to compel individuals carrying firearms to leave their
premises. Any person carrying a firearm who violates the private property owner’s warning
to depart will be committing armed trespass, a third-degree felony. See § 810.08(2)(c), Fla.
Stat.

Sipcerely,

sy

James Uthmeier
Attorney General



